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How does The Equality Act 2010 impact on charities?

Since the Equality Act was introduced many charities have either felt it does not concern them, or are unaware of the new legal implications. Markel Insurance advise us that they do get claims relating to this legislation and more people are asking them for help to avoid issues escalating into claims.
The act consolidates lots of previous law relating to age, disability, marriage, civil partnership, sex, gender reassignment, sexual orientation,  pregnancy and maternity, race, religion and belief.  These are all described as ‘Protected Characteristics’.

Essentially this means that you should not treat one person differently to another because of a protected characteristic.

The Act also covers indirect discrimination where a requirement could indirectly affect a larger proportion of one group with a protected characteristic than another. An example is where a woman is refused to return on a part time basis after maternity leave. This can be indirect discrimination as more women than men want to work part time, particularly after childbirth. Another example is if a vacancy is advertised saying only people with over 10 years experience may apply. This indirectly discriminates against younger people unless you can justify the requirement as being a proportionate means of attaining a legitimate aim. 

The concept of ‘perceptive discrimination’ has also been introduced. So for example a person, without saying anything specifically, may be assumed incorrectly to be homosexual and others make fun of him. This person can claim protection under the Equality Act, even though he or she does not have the protected characteristic (namely being homosexual).

Harassment between colleagues in relation to any protected characteristic will lead to employers being liable.  Employers are also liable if they knowingly fail to protect employees from repeated harassment by a third part such as a customer or supplier.

Victimisation of someone as a result of them having made a complaint about discrimination, even if it turns out to be false, is unlawful. The victim does not have to show less favourable treatment than other persons in the same circumstances.

Other than for pregnancy, the claimant has to establish facts that discrimination has taken place. The burden of proof then shifts to the employer to substantiate, if possible, that an adequate explanation can demonstrate ‘non-discrimination’. Failure to do this will result in an Employment Tribunal finding the employer guilty. 

For disability claims, an employer can win at tribunal if they did not know, and could not reasonably have been expected to know, that the claimant had a disability. Case law has shown that failure by an employee to declare on application and medical forms a disability means they cannot expect the employer to make reasonable considerations for their condition.

Questions that have been raised since implementation of the Equality Act
What is the position for people with different beliefs?

Government guidance states that religions did not need not be mainstream or well known for their adherents to gain protection under equality laws. 

It stated: “A belief need not include faith or worship of a god or gods, but must affect how a person lives their life or perceives the world.” 

It continued, identifying both vegans and atheists as people who might need protection: “A person who is a vegan chooses not to use or consume animal products of any kind. That person eschews the exploitation of animals for food, clothing, accessories or any other purpose and does so out of an ethical commitment to animal welfare.” 

The code's current definition of “belief” also includes “a lack of belief”, giving protection to atheists. 

Are we liable for claims of discrimination brought by volunteers against us?

Case law decided that in X v Mid-Sussex Citizens Advice Bureau, February 2011 that a CAB volunteer with no contract with the CAB could not pursue a claim. The court rejected the argument that volunteers were caught by the reference to ‘occupation’ in any of the legislation (Disability Discrimination Act 1995, Equality Act 2010 or Equal Treatment Framework Directive).

This ruling has been gratefully received by the voluntary sector; however there are areas to be aware of. Unpaid workers who are subject to a legally binding contract may well be covered by the Equality Act, as are people on work experience or vocational training.

We are a multi-cultural organisation and some of our employees are subjected to racist abuse by customers (service users). Are we liable?

Employers, aware of any employee being abused by any of the protected characteristics, are potentially liable.  Harassment by customers on at least three occasions where the employer is informed should trigger the employer to make reasonable steps to prevent it. Sexual harassment was already unlawful under previous legislation, but the Equality Act broadens this to all protected characteristics.

This protection applies even if the employee visits customers in the customer’s home. Appropriate action might be to withdraw service from a particular customer, or issue ‘zero tolerance’ notification or similar approaches.

Can a religious youth centre refuse to employ someone who is gay or from a different faith?

This would be unlawful unless the religious youth centre can prove they are:

· Complying with the doctrines specified by the religion (the compliance principle)

Or

· To avoid conflicting with the strongly held religious convictions of a significant number of the religion’s followers (the non conflict principle).

However, the requirement must be crucial to the post and not merely one of several important factors. So for example, the vacancy being faith specific for a leader to perform specific religious church services may be justifiable, but a vacancy for a chef, administrator or accountant may not.

A religious youth centre refusing to employ a gay candidate is unlikely to be able to rely on the non-conflict principle, or to specify an occupational requirement is a proportionate means of achieving a legitimate aim.

Do we have to positively encourage equality?

It is very difficult to positively encourage one group of people to apply without, by implication, discriminating against other groups. So if you feel a certain ethnic group is under represented and you look more favourably on their applications, you are discriminating against other groups. Some additional considerations are for public authorities.

Sections 1 and 149 of the Equality Act introduce a ‘Public Sector Equality Duty’. So a public authority must, in exercise of its functions, have due regard to:

· Eliminate discrimination, harassment, victimisation and any other conduct prohibited by the Act

· Advance equality of opportunity between persons who share a relevant protected characteristic and persons who do not share it

· Foster good relations between persons who share a relevant protected characteristic and persons who do not share it.

This suggests that NGO’s delivering services on behalf of the public sector would also have to apply the above principals.

These provisions are note yet in force, but the Equality and Human Rights Commission will publish a statutory code of practice on the equality duty later in 2011.

Our employee refuses to do ‘on call’ work any more because of her disabled child. Can we dismiss her?

Case law shows this to be unlawful, even though the employee herself is not disabled. The Equality Act has now prohibited discrimination by association for all protected characteristics that include disability.

You will need to consider whether reasonable adjustments can be made to the system of working to accommodate your employee’s commitments to her disabled child.

We have discovered an employee has unsavoury political beliefs, completely at odds with our organisation’s ethical policy and general ethos. Can we dismiss this person?

If the ‘unsavoury political belief’ was racist in nature, it would be unlikely to be worthy of respect in a democratic society; especially if the beliefs promoted unlawful discrimination. Those beliefs would therefore not be protected by the Act. A dismissal connected with those beliefs for bringing the organisation into disrepute might well be fair and lawful in those circumstances.

Care needs to be taken to avoid discrimination against a person because of religion or philosophical belief. 

The criteria for determining ‘philosophical relief’ are:

· It must be genuinely held

· Be a belief and not an opinion or viewpoint based on the present state of information available

· Be a belief as to a weighty and substantial aspect of human life and behaviour

· Attain a certain level of cogency, seriousness, cohesion and importance

· Be worthy of respect in a democratic society, compatible with human dignity and not conflict with the fundamental rights of others

Can a women’s refuge advertise for women only counsellors?

An employer does not contravene the Equality Act by requiring a candidate to have a particular protected characteristic, provided the employer can show that having regard to the nature or context of the work that:

· It is an occupational requirement

· The application of the requirement is a proportionate means of achieving a legitimate aim

     And

· The person to whom the Employer applies the requirement does not meet it (or the employer has reasonable grounds for not being satisfied that the person meets it).

The women’s refuge is likely to be able to establish that employing women only counsellors is a proportionate means of achieving a legitimate aim ( given that the women in the refuge have probably been traumatised by men in the first place). 

The same is unlikely to apply if the same refuge wanted to employ a back office administrator who does not come into contact with the women in the refuge. 

Can we just recruit young adults to work at our Youth Centre?

This is unlikely to persuade an Employment Tribunal that it is a proportionate means of achieving a legitimate aim to employ youth workers of not more than say 35 years old.

However, each case turns on its own facts and if a youth centre were to run such an argument, they would probably have to produce significant documentary evidence to back up that contention.
We feel we don’t have enough Afro-Caribbean staff. Can we positively discriminate to recruit more staff from that group until we have (say) 10%?

As a general rule, positive discrimination in favour of a particular category of persons is the same as discrimination against those not in that category. For example if you positively recruit women, you discriminate against men.

However, there is a specific exception in favour of person suffering from a disability. Equality Act 2010 provides that it is not discrimination for the purposes of the Act to treat disabled persons more favourably than others.

2011 Court cases

Interpreting what constitutes a ‘protected characteristic’ has been tested by the case of Joe Hashman who won the right to sue a garden centre for discrimination over allegations that he was sacked when its pro-hunting bosses discovered he was a leading animal welfare activist. His employer pleaded that his views did not qualify as philosophical beliefs under employment tribunal rules.  This case was settled on 8th March 2011 in favour of Mr Hashman. The claimant rose to fame when his video evidence helped the conviction of Clarissa Dickson Wright of attending an illegal hare coursing event in 2009.

Another case, contesting ‘protected characteristics’ involved Tim Nicholson, the former head of sustainability, at a property firm called Grainger plc. He won the right to sue his employer on the basis that he was unfairly dismissed for his green views after a judge ruled that environmentalism had the same weight in law as religious and philosophical beliefs. 
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